IN THE ARBITRATION MATTSR @ ~ ...
between [7 =
u

THE INLAND 3TEEL COMPANY
Indiana Harbor Works

and

LOCAL 1010
UNITED 3TZELWORKERS OF AMERICA

ARBITRATOR
Jacob J. Blair

Hearing held in sonfersnse room of Company offices,
Inland Steel Company, Indiana Harbor Indiana,
January 21, 1949

Briefs were received from the g;rtiol on or about

Mareh 14, 19
APYEARANCES

Yor the Sompa | Tor the Union
¥. A. Blake, Supt. of Labor Joseph Jeneske, Int'l Repr.

Relations Harry Fowell, President,
L. B. Luellen, Asst. %o General Loeal 1010

3upt. Casinir Krivickas, Grievance
L. R. Berner Comritteeman
Herbert Lisberum 0. H. MeXinsey, Grievance

Committeeman




On December 16, 1948, a joint letter was recelved
from . a. Blzske, 3uperintendent, Labor Relations, Inland
Steel Coupany 2nd Joseph Jenesks, Revresentative, United
- 3teslworkers of America advising the undersigned that he had
been agreed to by the parties as arbitrator in 2 matter
identified as Grisvance No. 5-C-$. This notice of designation
was confirmed with the parties in a letter dsted December 20
and a hearing was finally set for January 21. Following the
hearing the undersigned requested certain informstion from
each of the partises end argunent on points raigded during the
courge of the hearing. This information and argument was
received on or before March 1&, 19549,

At the hearing it was agreed by both of the parties
that the is:ue would be submitted based upon the written
grisvance. (Record pp. 3 and 4.) A ocopy of the originsal
grievance 1s shown below;
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This grisvance is being filed Grievance No. 5.C-6
in writing following verbal
discusalon with January 2, 1948

Foreman___ CGeorge Lawton
#2 Open Hearth

3TATEMENT OF GRICVANCE AND RELIZFP 30UGHT!

Inasmich as grievance case # 5 B 13 has never been
satisfsctorily adjusted desrite an arbitrstion award
find the company in violation of the terms of the
labor sgreement dated and aigned April 30, 1945, and
diresting them to negotiate within the terms of that
agreenent.

Aggrieved maintain that the standard base rste for
esch job class in question as negotiated under the
terms of the Inequity Agreement must be the hourly
rate for all hours not oompensated for under the
straight tonnage rate.

Aggrieved fufther maintain that retroactivity mussg
be pald from a reagsonable period fellewing the
arbitrator!s decision inasxuch as the single pro-
posal put forward by management was in violatioen
of the terms of the later aqrvonont and sinece 1%t
was obviously to management's benefit te tall to
negotiate within the terms of the ocontrast.

Violation i3 claimed of Artiele XIV, 3eetion 4 of
agreement.

Tonnage smnloyeas

3igned, Harry H. Powell,
Rep.




Supt. 's Rerly

Under d:ste of 12/14/4L6 a wage vayment rate was
developed which would have comrlied with the terms
of the oontract and st the same time comnly with
the Arbitrators decision. This wroposal was, in
our ovinion, the only nethod that would asatisfy
both oonditions nszmed above. The grievance man
found this nroposzl unaccentable yet each of his
counter ovronosals vere contrary to the arbltrstors
recomnendation and would nave been in violztion

of the contract.

Rerly date: Jan. 8, 1948. J4gneds G. Lawton
3upt. #2 Open Hearth.

BACKGROUND AHD IS3UB

From the rievance 1t i3 clear that the cuestion
involved is whether or not the Company has comrlied with the
previous arbitration award, dated October 24, 1946 in whioh
the rarties were dirscted to negotiate a wage veyment plan in
the Open Hearth Devartment within the meaning and intent of
Article 3, Seotion 3 of the 1945 igreemeant. A second cueetion
involved 13 whether retroactivity is Justified under the facsts
of this ocase.

The baskground of the issue goes beek to a grievance
identified as 5-B-13 filed on October 5, 1948, In this grievance
the Unlon alleged that the practice of including *all furnsoce
delays sueh as sorsp, bottom, banks, brigk work, etc. as tonnage
production 13 in direct violation of Sesction 3, Article 3 of
the Agreement.'! It was also sallegsd by the Unien that the
preactioce known "as 'pool gas turns' 1s in direst violation of
Artiole 3, Beosion 3 of the Agreement' and "the Union ocontends
thz rstrouotivo date in both sbove instances shall be July 31,
1942.

In an award by the undersigned date Cotober 24,
1946 the esontention of the Union with respect to the inelusion
of all furnase delays as tonnage production was sustained as
a violation of Artisle 3, Section 3; ths ocontention with reapect
to the retreactive date was denied under the clear language of
the same article. The undersigned remanded bask to the parties
the guestion of negotiating s settlement of this cuestion because
of the limitations placed upon hia authority by the parties at
the time of the hearing. He accompanied his award with a
recommendation based upon the disputed rrovision of the Agree-
men% and the method of resolving similar preblems in contracts
bhetween other sompanies and the same Union.




From the testimony it appears that dlscussion of the
apnlicstion of this aw:rd begsn sou~tine in Noverber, followed
by a2 wr'sten ~ro-osal of the Comuany on December 14, 1346 and
continusd in a somevhat rerfunotory manner until negotiations
begsn on :th2 brslc contract zoretiie in January 1947. The
basic z2zreement was flnally negotiscted and made effective
May 7, 1947 with certain ohanﬁos nade in Artiocle 3, Seetion 3
incorporated in the May 7, 1947 sgreement as Artiole 5, Sectlon 4.
This section was later corled and msade 2 part of the Inequity
Agreement dated June 30, 1747 and idsntified in App.ndlxc% of
that Agreement sd Arfticle §, 3ection 4.

The zrievsnoe submitted to arbitrstion in this case
and 1dentified as Grisvance 5-C-6 was filed by the Union on
January 2, 1948 involving #2 Open Hearth. Baslieally, as the
discusslion of the contentions of the nartiss will show, the
7uestion in this cose is whether the proposal of the Company
dated December 14, 1946 and the following nogotiationn terminat-
ing in Artiels 5, Seotion 4 of the liay 7, 1947 Agreement satisfy
tg§6oond1tlons »f the award mads by the undersigned on Cotober 24,
1l .

CONTINTICU3 OF THE FPARTIES

In the Grievance No. 5-C-6 the Unien maintains that
the Comvany violated terms of the Labor Agreement of April 30,
1945 and the award made under this Agreement and dated Oetober
24, 1946 since the matter of the awnrd has not been satis-~
faotorily sdjusted. The Union further maingains that the
standard base rate for sach Job oclaass in cuestion as rovided
under the terms of the Inecuilty Agreement must be the a2,plicable
hourly rate for all hours not compensatsad for under the straight
tonnage rate. TheYy ask that retroactivity on the appliocation
of the st:ondard base rate for these JoLs be naid for "a reason
able neriod following the arbitrator's decision.®

Basically the Union contends that its recuests are
Justified on the following grounds:

1. The Company failed to bargain in accordanoce
with the award of October 24, 194é;

2. The grievance of January 2, 1548, No. 5-0-6
1s arbitrsble 23 an "unsettled" zrievance
under Apticle 14, 3ection & of the May 7,
1947 Agresment =nd 3eetion 7-3b of the Wzge
Rate Ineguity Agreement;

3. The Union zl3o acontends thst the standard

bagse rate is to be raid on the job in cuestion
under lection 7-3b of the Inecuity Agreenent;
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k. It 1s further maintained that limitstion of
any inorease in dirsoct labor ocosts in the
aonlicsation of the standard base rates to the
Joba in question must be regarded as having
veen waived under Article 4, Beetion 3 (2)
of the 1945 Agzreement and 3eetion 5.1 of the
Inequity Agrecment. Current tonnage rates
the Union maintains are vrotected under
3eotion 6-1 of the Ineculty Agreement.

The Company maintains that the Union grievance of
January 2, 1948 numbered 5-#-§ must be denied @n its antirety.
This poeition of the Company is argued on the following
grounds:

1. The facts of the Company propos-l of Desember 1k,
1946 and the subsequent negotiations terminating
An the agreement dated May 7, 1947 shows thag
the award of the arbitretor was fully bargained
out and hence satisfied;

2., In the full light of the arbitrator's award on
Grievance 5-B-13 and acoording to the rescommenda..
tions of the arbitrster, Article 3, 3eation 3 of
the 1945 Agreement was amended in the negotiations
of the May 7, 1947 Agreement to sxsert oscupations
where earnings were based on a tonnage rats.

This, the Company contends is clearly nrovided

for in the language added to the original Article 3,
Sestion 3} and later changed in ths May 7, 1947
Agreement to Artiocle 5§, Beetion 4 to vrevide,

‘where suoh sarnings are computed on a dally basis®.
This quoted portion the Gempany sontends makes
Artiele 5, Sestion 4 apprlicable only to osocupations
where eamings are computed on a daily basias thus
expepiing jobs govered by the insSant grievance;

J. It is further maintained by the Company that the
Wage Inequity Agrecment is not applicable since
the matter is fully covered in the basic Agreement;

L. Finally the Company roints out that the inatant
grievance is not arbitrable under Article 1h,
Beotion & sinoe 1t refers to an award rendered
on a grievance fully bargained out at the time
the May 7, 1947 Agrec-ment was made effective

FINDINGS

The grievance must be denied under the faots of the
negotiations beginning November 1946 and terminating in the
Agreement of May 7, 1947. Ro grounds sre found for oconsider-
ing the instant ;rievance under any rortion of the May 7, 1947
Agreement or under the Inecuity Agreament.




In consldering th=z fact: of the negotiations 1t 1is
negess=ry to refer back to the deeclsion of the undersigned in
Grievonce 5-B=13. In his awsrd {he arbitrator neld thaty

"The »resent ~rsotioe of the Comrany of
averaging tonnage exrnings =2nd nooled gas turna over
the nay —erlod is in direct viol:tion of Article III,
3action 3 of the Agreement dated April 30, 1948.

*In view of the clear meaning of Artiecle III,
Section 3, the adjustments determined by the narties
in negotiation as necescory to eatablish com-liance
with Article III, 3ecticon 3 are to be sffective on the
dzte of sush agreecment. The Union recuest that the
retroactive d-te he sstadblished as of July 31, 1942
1a therefore denied.

"The adjustments necesasry to establish
connlisnce with Article III, Section 3 are remanded
baek to the marties for negotiation since suoch adjusta
ments are bayond the scope of the grievance submitted
as a statement of the lssue in this case, and hence
beyond the authority of the arbitrator.'

A8 an ald to the narties in negotiating a settlement
of this matter under the pesuliar conditions et forthein
Article 3, 3ection 3} of the 1945 Agreement the arbitrator nade
certain resommandations, pointing out that sush recommendations
had no binding effect on either of the rartiea. Neither were
they prejudieial to the nosition held by either of them with
regard to any position they might oonsider within the limits
of the awerd. In this rscommendation the attention of the
parties was directed to the conditions of Article 3, 3estion 3
within whieh a settlement would have to be negotiated. These
sonditions were:

1. %It is to be understood that the negotiations
beSween the rnarties over any necessary adjlust.
ments in the incentive, tonnage or niscework
rates shall nroseed on the sssumption that the
Company will not h:ve to bear any substantisl
direoct additional wage costs.....*

2. "...that the pay for performing a given juantity
and type of work will not be dacressed.’

Within thess nartiocular limitations as imrosed by
the 1945 Agreement the arbitrator suggested that a basis of
settlement of the issue might well be found in s decisifm
involving the smas Union and another eompany or in ocontracts
between the aame Union snd severel other steel ocomnanies.
This information was made avall-ble to the arbitrator in
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briefrs supplied by the Commany henece was 2180 available by
exshangce -vith the Unien. A vpurtioular voint that he anlled
attention to in the awards of the other arbitrators asg well
as in %“he agreenments wxs that the »nrovisions of Article 3,
3eetion 3 4id not arvly to Jobs where earnings had vreviously
not been computed on a dsily basis.

In the aprliostion of the award, therefore, the
parties had before them the problem of negotisting comnliance
within the specifie limite of Article 3, Section 3. All
efforts by the parties in complying with the award dated
Oatober 24, 1946 in Case No. 5-B-13 must therefore be con-
sidered within these svecific limitztions.

The proposal offe«red by the Company on December 14,
1546 aprears to have satisfisd these conditions. Reference
to this rnroposal shows that 1t offered minimum daily guarsnteed
sarninge of J9.04 per turn. 3econd this minimum guarantee
di1d not result in 2 substantial inoresse in direct wage costs,
nelther did At result in any reduction in nay for a given
quantity =znd type of work. 1In faot, based upon the esrnings
of both the small and large furnaces for the pay rerioda
beginning Cotober 1 and ending November 30 the proposal offered
An some cases a very small increase in the average earmnings
per fturn.

¥ithout going into all of the merits of the Company
provosal 1t does aprear to satiafy the conditions of the aw:rd
of Ootober 24, 1946. Obviously there are points of detall in
this vproposal that the arbitrator is unable to paass upon aince
they would recuire more informstion on the preblem of compena
sation than is available. But generally spezking the provpoaal
of the Company 1s well vithin the expeotaney set forth by the
linmitations imrosed by the provisions of Article 3, Sestion 3
of the 1945 Agreement.

Over against this the evidense is clesr in showing
that the Union nroposal aprears not only impractieal, but
also seeks a material inoresse in the gumrantesd hourly rate
without change in tonnage rates. Attached to the Union reply
to the arbitrator's recuest dated Mareh 8, 1949 the Union has
provosed a rate of 32.18%4 per hour *for all hours in excess of
1 within 8 hours turn not paid for on tonnage basiz," the
present tonnage rate per hundred tons to be held intact.
Examination of the elaborate chart prepared by the locsal Union
shows that even though the peak exrnings might not be incressed,
the leveling effect of the Union proposal would tend to
materially increase earnings and direst wage costs. Under the
awverd in grievance S5-B-13 this proposal is ebviously barred by
the specific rrovisions of artiele 3, Ssotion 3 of the 1943
Agresment.

The Union propessl is alsoe not prsotical and vould
oreste inecuities. Examination of the chart identifisd =zs




Company Zxhibit 1l-A shows that Pirst Helpers em-loyed as
"floaters" would benefit under the Unlon nroposal while the
older :nd regularly emnloyed First Helpers would be at aome-
thing of a disadvantage. CObviously such = wage payment plan
would work hardahip upon the regular First lelvers resulting
in dissatisfaction and dliscontent. Thus it 18 clear that the
gounter rronosel offered by the Union wzs not only imrracticsal
but slao beyond the scope of the awzard in Grievance 5-DB-13 and
the provisions of article, 3ection 3 of the 1545 Agresament.

On this woint it is significant to note the teatimony of local
Union Fresident -owell. At the time of the hearing in the
instant grievance Hr. rFowell stated with refsrence to the Union
negotiztions that, "The fact that we asked for » substantial
wage incre:ge or set our goal for az substantial wage increc«se
certainlg doesn't relieve the Coupany of the fact that they
have to bargain the issue out." Certainly this nosition ocan-
not be defended in the light of the award made on Ooctober 24,
1946 and the clear nrovisions of Article 3, 3eetion 3 of the
1945 Agrscoment.

While it 18 clear that the facts rnust aur~ort the
Company position that 1t 4id bargain under the original award
in Grievance 5-b-l13 the conclusion of sueh bargaining 1is
clearly shown by the language added to the original statement
of Artiole 3, 3eoction 3 as it apreared in the 1945 Agreement.
In this agreement the provision aprlied without cualification,
"“That eash employee (exoert apnrentices) shall be guaranteed
and shall receive for each day's work an amount which shall
be not less than 787 multinrlied by the number of hours worked
by him on that day, but if such employee's fixed oocupationsl
hourly rate is more than 78¢, the Company agrees and gusrantess
that he shall reoeive for each day's work an amount whiech shall
be not less than his fixed oscupational hourly rate multinlied
by the hours worked by him that day, and in aocordance with
the overtime ~rovisions of Article ¥V, Section 2. Further, in
no case shall a worker receive for a given day less tham the
azount earmed by him as & result of the application of vpiece-
work, tonnage or production rates."

In the 1947 Agreement the above cuoted language was
adopted without shanges except to add, "the amount esarned on
that day by him as a result of the application of incentive
wage paymtnt plans 8 a opruted on a da
basls. Ny underssoring for emphasis.

The Union pleads that this language was added to
what became Artisle 5, Saotion 4 of the May 7, 1947 Agreenment
without knowledge by the Union of its effect upon the Arbitrator's
avard in Grievance 5-B=13. Agtually the evidence would indi-
cate that both parties must have had some knowledge of the
effeet of this change. This is suprnorted by the fact that the
change in leznguzge armears to lhiave been z240rted from the recom-
mendation of the arbitrstor in his deoision of Grisvance 5-B-13.
In the recommendation the parties wers urged to congidar the
averd and contraot nrovisions in other cases. This naterial




savailsble to the Union suggested the addlition of 8ust sash
langusge as underssored in the ~uotation above. S8estion 3,
Sub-sestion D of 1942 and 1945 contract, Cszrmegle-Illknois
3teel Corporation; 3ection 3, 3ub-section & of 1942 eontraet,
Republis 3teel Corporation). In this connection the language
appearing in the Regpublic 3teel Corporation Agre-~nent is
substantially the same as that adopted by the rarties in the
May 7, 1947 Agreement and reads, "where suoh rates are ocom-
puted on a daily basis®. From this it must be clear that the
Union had available to 1t as well s very much in mind the
problem finally resolved in the negotiations of the 1947 Agree-
ment by the addition of the words, "where sush earnings are
oomputed on a daily basis®.

In addition this languago has eppeared in one of
the first drafts of the May 7, 1947 Agreement as well as in
the final draft. Again the Union had ample opportunity te
examine the language finally sadopted.

Finally it must be pointed out that the fact thas
the inssant Grievance 5-C-6 was not filed until January 2,
1948, more than seven months therefore slapsed between the
signing of the Agreement and the grievance, a veriod of time
permitting a full apmreciation of the aprlication and admini-
stration of the ochange negotiated in the 1947 Agreement with
reference to the somputation of pay on the Open Hearth.

These facts make it difficult to sustain the Union
rlea that 1%t 414 not know nor fully understand the import of
the change zade in the language of Artiele 5, Section & as
sonmpared with the language used in Artisle 3, Beotion 3 of
the 1945 Agreement. I% must therefore be held that this
language is controlling in the final settlement o7 the award
in Grievanee 5-0-6.

With Artiele 5, 3ection 4 of the 1947 Agreement con-
trolling no merit is found in the further Union sontentions
based upon Artisle 14, Sestion 4 and referenses to various
portions of the Inequity Agreement.

Artisle 14, BSection 4 aprlies only to "pending griev-
ances®. As pointed ous previously the faota shown that the
aprlication of the award datsd October 24, 19h6 in Grievanoce
S-B-13 was effectively negotiated by the inclusion of the
additional ge in Artisle 5, 3eetion 4. For this reason
Grievance 5-C-6 has no merit since it was based upols a4 grievance
nreviously settlsd in the negotiation of the 1947 Agreement.

Neither is merit found in the Union ocontention based
unon various nrovisions of Sestion 7 of the Inequity Agreement.
Under Section 10, Article 5 of the May 7, 1947 Agreement is
made 2 part of the Ine~uity .gre-ment and identified as
arrendix 4. This the basic agreement and the Ine-ulty Agree~
ment are both entirely &onsistent with eash other on the noint
in dlsn»ute.




The requsat of the Union that the Jjob rate set up
under <he Inequity Agreenent he nade 2r-liczble, retrozatively,
to the Jo%s in guestion nust also fall. Under the language
of Artiole 5, Jeotlon 4 of the 1947 Agreement, the ~uestisn
of the Job involved in Grievance 5-C~6 13 specifioally exce~tead.
Agoordingly these two further claims :ust also be denied.

i
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ATARD

In view of all the facts =nd arguments offared by
the rmarties, both orally and in writing, the Grievaince known
as 5-C-6 filed by the Union on January 2, 1348 niust be deniled
on the following greunds:

1.

The facta show that the Company prorosal of
Dasember 14, 1946 was generally within the
limitations of the awnrd dated October 24,
1946 in Grievsnce 5-B-13. On the other hand
the faots show that the Union ocounter pro-
nosal was impractical sincs it created
ineculties and ~as alao beyond the limits

of the aw~rd in Grievance 5-B-13 and the
speeifioc Erovisions of Article 3, 3ection 3
of the 1945 Agreement.

The facta also show that the la ge added
to Article 3, Beotion 3 of the 1945 Agreement
which came to be known as Artiocle 5, 3ection
4 in the 1947 Agreement is clear in sxcepting
from the arplication of 3ection 4 ococupations
where eamings are computed on other than a
daily basis. V¥ith the sddition of this
language a complate set lement of the awsrd
in Grievance 5-B-13 was effected. Henoe
Article 5, 3eotion L of the May 7, 1947
Agreement 18 controlling.

3inee aArtsicle 5, 3ection 4 of the May 7, 1947
Agreemont 18 controlling no merit is found in
the Union contentions based upon Artiecle 14,
3eation 4 and various nrovisions of Seetion 7
of the Ineculty Agrsement.

The Union grievance in its entirety is thersfore
denied.

%ZAC"}B J. BLAIR
860 . ir

Dated in Pittaburgh, Sennsylvania, June 22, 1949.




